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Abstract 
 

The stamp tax is a provincial duty levied upon the execution in writing of non-
gratuitous acts or contracts, including those entered into by correspondence, being the 

existence of a written document essential for the triggering of the taxable event. In a 
relevant decision for the oil and gas industry, Argentine Federal Court of Justice ruled 
on April 15, 2004 in re “Yacimientos Petrolíferos Fiscales S.A. s. Tierra del Fuego”, 

“Shell Compañía Argentina de Petróleo S.A. v. Neuquén” and “Transportadora de Gas 
del Sur S.A. v. Santa Cruz” that the taxable event of the stamp tax cannot arise out of 
the strict limit foreseen in the applicable regulations, and that licit efforts to avoid the 

tax are not reprehensible. 
 
 
Since 1996, the stamp tax has been one of the most controversial taxes affecting large 
investments in the oil & gas industry in Argentina. Such controversies has been recently 
settled by an Argentine Federal Court of Justice’s ruling issued in three relevant cases 
on April 15, 2004, in re “Yacimientos Petrolíferos Fiscales S.A. v. Tierra del Fuego”, 
“Shell Compañía Argentina de Petróleo S.A. v. Neuquén” and “Transportadora de Gas 
del Sur S.A. v. Santa Cruz”. 
 
Brief description of the stamp tax 
 
The stamp tax is a provincial duty levied upon the execution in writing of non-
gratuitous acts or contracts. The existence of a written contract executed by all the 
parties involved in it is essential for the triggering of the taxable event of this tax, to the 
extent that even if the parties may verbally agree on non-gratuitous reciprocal 
obligations, such an agreement would not be subject to the stamp tax until it is reflected 
in writing. 
 
Although this tax is levied by the Provinces, the Federal Congress passed federal law 
23.548 –known as “ley de coparticipación federal”- setting out some general criteria 
concerning stamp tax, such as: the concept of its taxable event and the definition of 
“taxable document” (instrumento gravable).  
 
One of the taxable events if the stamp tax foreseen in the provincial legislations was that 
of written contracts entered into by correspondence. In these cases, local regulations 
foresee that correspondence agreements are subject to the stamp tax upon the formal 
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acceptance of a written offer. In this connection, a written offer would be regarded 
formally accepted when one of the following conditions is met: 
 

(i) Reproduction of the written offer, or reproduction of its main clauses; 
(ii) Formal signature of the offer by the addressee party. 

 
With the legitimate purpose of avoiding the above-described taxable event, the parties 
designed a contracting structure consisting of a written offer sent by a party “A”, in 
which it was stated that the offer would be regarded accepted by party “B” if the latter 
performed certain act, such as e.g. the deposit of a certain amount of money in a specific 
bank account before a given lapse of time. This mechanism is known as contracting by 
means of a written offer tacitly accepted. 
 
Other companies receiving an offer of agreement in writing choose to evidence its 
acceptance by remitting a letter to the bidder simply stating “I accept your offer dated 
[__]”, without signing the offer itself and without reproducing its main clauses. 
 
The fact that the acceptance of the offer was tacit –not in writing- or that its written 
response did not reproduced the main clauses of the offer, allowed the parties not to 
fulfill the conditions described above in (i) and (ii), thus legitimately avoiding the 
taxable event of the stamp tax for correspondence agreements. 
 
 
Origins of the controversy. 
 
On October 2, 1996 the Provincial Court of Justice of the Province of Neuquén ruled in 
“Solba U.T.E.” that the mechanism of contracting above described as a mere letter of 
acceptance of the offer, without reproducing its main clauses, triggered the taxable 
event of the stamp tax for correspondence agreements, even though the objective 
conditions foreseen by applicable local regulations for that taxable event to occur were 
not reached. 
 
The Provincial Tax Authority argued that the mechanism used by the parties involved in 
the case was a mere subterfuge aimed at evading the stamp tax, and that the principle of 
“substance over forms” or “economic reality” (realidad económica) allowed to 
conclude that the parties had agreed on a non gratuitous contract, even though they had 
not executed it in writing nor had they fulfilled the objective conditions to trigger the 
taxable event of the tax for correspondence contracts. 
 
 
Based on the rejection of the appeal filed by Solba UTE made by the Federal Supreme 
Court of Justice, the provincial tax authorities of, inter alia, the hydrocarbons provinces 
of  Neuquén, Mendoza, Santa Cruz, Río Negro, Salta and Tierra del Fuego, initiated 
ferocious campaigns of tax scrutiny of the companies contracting within their respective 
jurisdictions, wielding the novel theory of the “documental complex”. Its main targets 
were the agreements entered into tacitly, related to the oil & gas transportations and 
provisions. With the aim of invalidating said provincial claims, several oil & gas 
companies sued the claimant provinces before the Federal Supreme Court.  
 
Settlement of the controversy. 
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On April 15, 2004, the Argentine Federal Court of Justice settled the matter by virtue of 
its ruling issued in re “Yacimientos Petrolíferos Fiscales S.A. v. Tierra del Fuego”, 
“Shell Compañía Argentina de Petróleo S.A. v. Neuquén” and “Transportadora de Gas 
del Sur S.A. v. Santa Cruz”. 
 
The Argentine Federal Court of Justice´ ruling on the matter may be summarized as 
following: 
 

(i) Local regulations of stamp tax clearly foresee certain objective conditions to 
be fulfilled by correspondence agreements: (a) reproduction of the written 
offer, or reproduction of its main clauses; (b) formal signature of the offer 
made by the addressee party. 

(ii) Since federal law 23,548 provides the legal meaning of “taxable document”, 
the Provinces are not entitled to depart from such legal definition by virtue 
of local laws and regulations. 

(iii) The “substance over form” principle is almost irrelevant as regards the stamp 
tax, since the existence of the document in the manners foreseen by the law 
is essential to trigger its taxable event. 

(iv) It is not reprehensible the honest intention to legally avoid the tax by means 
that are out of its scope. 

 
Conclusion. 
 
We deem that the ruling of Argentine Federal Court of Justice has exemplary provided a 
much-needed dose of legal certainty in the stamp taxation of oil & gas transactions, 
which would benefit the future investments in such sector in Argentina. 


